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STATEMENT OF THE CASE 
Nature Of The Case 
David Leon Johnson appeals from the district court's orders denying him release 
from a 2006 order by the court that he pay the costs of preparing trial transcripts on 
appeal. 
Statement Of The Facts And Course Of The Proceedings 
On July 20, 2006, Johnson was found guilty by a jury of two counts of lewd and 
lascivious conduct. (#33691 R., p.344. 1) The district court entered a judgment of 
conviction against Johnson on October 6, 2006, and Johnson filed a notice of appeal on 
November 8, 2006. (#33691 R., pp.343-347, 356-358). On November 21, 2006, the 
district court entered an order requiring Johnson to "reimburse Minidoka County for the 
remainder of trial transcript preparation in the amount of $4, 132.50."2 (#33691 R., 
pp.373-374.) Johnson filed an amended notice of appeal on January 5, 2007. (#33691 
R., pp.380-384.) However, on appeal, Johnson did not challenge the district court's 
November 21, 2006 order that he reimburse the county for the costs of transcript 
preparation on appeal. See State v. Johnson, 148 Idaho 664, 227 P.3d 918 (2010). On 
February 1, 2010, the Idaho Supreme Court vacated Johnson's convictions and 
remanded the case for further proceedings. kl 
1 On March 14, 2012, this Court entered an Order Augmenting Appeal with the Clerk's 
Record and Reporter's Transcript in Idaho Supreme Court Docket No. 33691. 
2 The district court explained that the original cost of $4,632.50 was reduced by 
Johnson's initial payment of $500, totaling $4,132.50. (#33691 R., p.374.) 
1 
Johnson was retried in June of 2011, and again convicted of two counts of lewd 
and lascivious conduct. (R., p.18.) As explained by the district court, "[f)ollowing 
sentencing, the State filed a document entitled 'Points of Authority Restitution,' 
requesting that the court order the Defendant to pay restitution pursuant to the Order 
and Judgment entered November 21, 2006." (Id.) After holding a hearing (see 
generally 1/23/12 Tr.), the district court entered an order on January 26, 2012 denying 
the state's request for a new order for transcript preparation costs on the basis that the 
order requiring payment for transcripts entered in 2006 was not nullified by Johnson's 
success in having his initial convictions vacated by the Idaho Supreme Court. (R., 
pp.17-18.) On March 6, 2012, Johnson filed an appeal from the court's order denying 
the state's request for a new order for restitution for the transcript preparation costs in 
Johnson's first appeal. (R., pp.21-23.) 
Five days later, Johnson filed a Rule 35 motion to correct an illegal sentence, 
arguing that because the Idaho Supreme Court had vacated his initial convictions, the 
district court's November 21, 2006 order for transcript preparation costs was "null and 
void, and it is illegal to attempt to enforce any such Orders of Judgments." (Supp. R., 
p.23) The state filed an objection to Johnson's Rule 35 motion (R., pp.3-4), Johnson 
filed a brief supporting his motion (R., pp.5-8), and the state filed a response brief (R., 
pp.9-12). At a hearing on Johnson's motion, his attorney explained that, although the 
motion was filed as a Rule 35 motion for correction of an illegal sentence, it should more 
properly be considered as a motion under Rule 60(b)(4) and (5), I.R.C.P., for relief from 
3 There are two parts to the Clerk's Record. The supplemental Clerk's Record was filed 
on July 12, 2012, and will be referred to as "Supp. R." 
2 
a judgment or order. (6/4/12 Tr., p.4, L.21 - p.5, L.3; p.9, Ls.3-8; p.12, L.25.) The 
district court denied Johnson's motion, and on June 8, 2012, Johnson filed an appeal 
from that order. (Supp. R., pp.16-17, 18-20, 27-31; 6/4/12 Tr., p.13, Ls.6-8.) 
3 
ISSUES 
Johnson states the issue on appeal as: 
Did the district court err in ruling the Order and Judgment 
concerning appellate costs remained in effect notwithstanding this Court's 
opinion vacating Mr. Johnson's judgment of conviction and in denying Mr. 
Johnson's motion to correct an illegal judgment? 
(Appellant's Brief, p.3.) 
The state rephrases the issue as: 
Has Johnson failed to show any error in the district court's finding that the 2006 order 
that he pay the costs of transcript preparation survived the vacation of his convictions? 
4 
ARGUMENT 
Johnson Has Failed To Show Any Error In The District Court's Finding That The 2006 
Order That He Pay The Costs Of Transcript Preparation Survived The Vacation Of His 
Convictions 
A. Introduction 
Johnson challenges the district court's November 21, 2006 order that he 
reimburse Minidoka County for transcript preparation in the amount of $4,132.50. 
(Appellant's Brief, pp.3-5; see #33691 R., pp.373-374.) He argues that, "when this 
Court vacated the underlying conviction, all orders ancillary to the judgment of 
conviction, including the order that Mr. Johnson reimburse the county for the transcript, 
were nullified." (Appellant's Brief, p.4.) 
Contrary to Johnson's argument, the district court correctly concluded that the 
2006 order that he pay for the preparation of transcripts on appeal was not nullified 
when the Idaho Supreme Court vacated his convictions. Further, because the 2006 
order survived the vacation of his convictions, Johnson's appeal from that order is 
untimely and this Court is without jurisdiction to entertain any appellate challenge to that 
order. 
B. Standard Of Review 
'"A question of jurisdiction is fundamental; it cannot be ignored when brought to 
[the appellate courts'] attention and should be addressed prior to considering the merits 
of an appeal."' State v. Kavajecz, 139 Idaho 482, 483, 80 P.3d 1083, 1084 (2003) 
(quoting H & V Engineering, Inc. v. Idaho State Bd. of Professional Engineers and Land 
5 
Surveyors, 113 Idaho 646, 648, 747 P.2d 55, 57 (1987)). Whether a court has 
jurisdiction is a question of law, given free review. Kavajecz, 139 Idaho at 483, 80 P.3d 
at 1084. "As to [other] questions of law, this Court exercises free review." Brown v. 
State, 135 Idaho 676, 678, 23 P.3d 138, 140 (2001) (quoted in Charboneau v. State, 
140 Idaho 789,792,102 P.3d 1108, 1111 (2004). 
C. The District Court Correctly Ruled That The 2006 Order That Johnson Pay The 
Costs Of Preparation Of The Appellate Transcript Survived Reversal Of 
Johnson's Convictions 
After Johnson was retried and resentenced, in response to the state's motion for 
a new order requiring Johnson to pay for the costs of preparing transcripts in his initial 
appeal, the district court held: 
As set forth above, judgment against the Defendant for the 
reimbursement of appeal costs to Minidoka County was entered on 
November 21, 2006. The Defendant never appealed from the Order and 
Judgment. The Idaho Supreme Court did not reverse the Order and 
Judgment incident to vacating the Defendant's July 2006 conviction. See 
State v. Johnson, 148 Idaho 664, 227 P.3d 918 (2010). The Defendant's 
successful appeal did not nullify the court's Order and Judgment requiring 
him to pay costs associated with his appeal. See State v. Peterson, 113 
Idaho 554, 556, 746 P.2d 1013, 1015 ([Ct. App.]1987). Judgment having 
already been entered in this regard, the State's request for a new order is 
denied. 
(R., p.18.) On appeal, Johnson argues, in essence, that because his convictions 
were vacated by the Idaho Supreme Court, he should be relieved of the costs for 
preparing transcripts on that appeal. (Appellant's Brief, pp.3-5.) Such is not the law. 
Johnson has not presented any authority to show that the appeal costs assigned 
to a criminal defendant are automatically invalidated by a successful appeal. Unlike 
restitution orders, prison sentences, and fines, appellate costs (including transcript 
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preparation) are not dependent upon a determination that the underlying conviction is 
valid. See State v. Shook, 144 Idaho 858, 861, 172 P.3d 1133, 136 (Ct. App. 2007) 
("Shook's conviction thus must be vacated, and because the restitution order is 
attendant to the conviction, it likewise must be vacated."); State v. Hauser, 143 Idaho 
603, 613 n.6, 150 P.3d 296, 306 n.6 (Ct. App. 2006) ("Whatever merit there may be in 
Hauser's argument, we will not address it because the judgment of conviction must be 
vacated due to trial error, and the restitution issue is thus rendered moot."). 
In State v. Peterson, 113 Idaho 554, 746 P.2d 1013 (Ct. App.1987), the Idaho 
Court of Appeals made it clear that a criminal defendant is not relieved of the costs of 
an appeal because he prevailed: 
Based upon the arguments posed in [ State v. Hartwig, 112 Idaho 
370, 732 P.2d 339 (Ct. App.1987)], which are largely the same as those 
raised by the parties in the instant appeal, we conclude that the Supreme 
Court adhered to the rule asserted by the state -- that absent an explicit 
statutory authorization, costs of transcripts or briefs, incurred by a 
defendant who successfully prevails on an appeal in a criminal action, are 
not recoverable against the state. Cases from other jurisdictions, applying 
this same principle, include Boykin v. People, 23 Colo. 183, 46 P. 635 
(1896); State v. Rainsbarger, 74 Iowa 539, 38 N.W. 403 (1888); People v. 
Fox, 7 Ill. App.3d 707, 288 N.E.2d 500 (1972); State v. Ball, 158 S.W.2d 
182 (Mo. App.1942); State v. Amsden, 86 Or. 55, 167 P. 1014 (1917); 
Dunn v. State, 683 S.W.2d 729 (Tex. App.1984); see also 20 C.J.S. 
COSTS § 477, p. 710 (1940). Since the appellant's costs are rJOt 
recoverable as a matter of law, we are unpersuaded that the state's 
alleged failure to timely file a formal objection under I.AR. 40(d) created 
any right of recovery under Peterson's theory of waiver. 
kl, 113 Idaho at 556, 746 P.2d at 1015 (emphasis added). See also Chastain's Inc. v. 
State Tax Comm'n, 72 Idaho 344, 350, 241 P.2d 167, 170 (1952); State v. Spurr, 114 
Idaho 277, 280, 755 P.2d 1315, 1318 (Ct. App. 1988) ("Absent an explicit statutory 
authorization, attorney fees incurred by a defendant who prevails on appeal in a criminal 
7 
action are not recoverable against the state."); State v. Thompson, 119 Idaho 67, 70, 
803 P.2d 973, 976 (1990) ("Beginning in 1929, and recently reaffirmed in 1952, this 
Court has consistently held that '[c]osts are allowed against the state only where 
provided by statute, either expressly or by necessary implication." (quoting Chastain's 
Inc. 72 Idaho at 350, 241 P.2d at 170)). 
It is clear that a criminal defendant who prevails on appeal is not relieved from 
paying the costs of transcript preparation. No Idaho statute exists which authorizes, 
either expressly or by implication, an award of costs against a sovereign - whether the 
state or an individual prosecuting county - to a successful party in a criminal appeal. 
See Thompson, 119 Idaho 67, 803 P.2d 973; State v. Rae, 139 Idaho 650, 84 P.3d 586 
(Ct. App. 2004); Spurr, 114 Idaho 277, 755 P.2d 1315. Therefore, the district court 
correctly concluded that the November 21, 2006 order that Johnson pay the costs of 
transcript preparation survived the reversal of Johnson's convictions, and this Court 
does not possess the necessary authority to award Johnson the costs of preparing 
transcripts for appeal. 
D. Johnson's Appeal Is Untimely And Must Be Dismissed 
Inasmuch as the district court's November 21, 2006 order requiring Johnson to 
pay $4,132.50 for the costs of preparing transcripts is unaffected by his convictions 
being vacated, he was required to file a timely appeal from that order to have his issue 
heard by this Court. Although Johnson's initial appeal was timely and he could have 
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challenged the order in that appeal, he did not. Because the present appeal is not 
timely from the 2006 order, this Court does not have jurisdiction to consider it.4 
The Idaho Appellate Rules govern the time and manner in which appeals to the 
Idaho Supreme Court are to be filed. With respect to appeals from the district court, 
I.AR. 14(a) provides: 
(a) Appeals From the District Court. Any appeal as a matter of right from 
the district court may be made only by physically filing a notice of appeal 
with the clerk of the district court within 42 days from the date evidenced 
by the filing stamp of the clerk of the court on any judgment, order or 
decree of the district court appealable as a matter of right in any civil or 
criminal action. . .. 
I.AR. 14(a). A timely filed notice of appeal is a prerequisite to appellate jurisdiction. 
I.AR. 21; State v. Payan, 128 Idaho 866, 920 P.2d 82 (Ct. App. 1996); State v. Fuller, 
104 Idaho 891, 665 P.2d 190 (Ct. App. 1983). The failure to file a notice of appeal 
within the time limits prescribed by the appellate rules requires "automatic dismissal" of 
the appeal. I .A. R. 21. 
Almost two weeks after Johnson filed his initial appeal from his judgment of 
conviction on November 8, 2006 (#33691 R., pp.356-358), the district court entered its 
order that Johnson pay $4,132.50 for the costs of trial transcript preparation. (#33691 
R., pp.373-374.) Johnson filed an amended notice of appeal on January 5, 2007. 
(#33691 R., pp.380-384.) However, on appeal, Johnson did not challenge the court's 
November 21, 2006 order, nor did he file an appeal from that order independently. It 
4 Even if timely, for the reasons discussed above, the district court correctly held that 
the November 21, 2006 order that Johnson pay Minidoka County for the costs of 
preparing transcripts on appeal survived the vacation of Johnson's convictions on 
appeal. 
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was not until March 6, 2012 that Johnson filed any appeal challenging the district court's 
2006 order that he pay the costs of preparing transcripts on appeal. (R., pp.21-23 (~ 
p.22, listing as an issue on appeal "[w]hether or not the criminal Defendant should have 
to pay costs of appeal, when the wins the Appeal [sic].").) Therefore, the present 
appeal is not timely from the November 21, 2006 order, and this Court lacks jurisdiction 
to consider any challenge to that order. 
CONCLUSION 
The state respectfully requests this Court to affirm the district court's order 
denying Johnson's request for costs of preparing transcripts for appeal as against 
Minidoka County and/or the State of Idaho. 
DATED this 28th day of February, 2013. 
CERTIFICATE OF MAILING 
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